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MEMORANDUM AND ORDER

Oﬂ Jun

e 17,2007, the parties to this lawsuit, both sellers of footwear, signed a Merger

Agreement ?r the defendant, Finish Line, Inc. o acquire the plaintiff, Genesco, for

$1.5 bﬂhgm E:e transaction was highly leveraged with UBS providing the financing. The
Merger Aigres
i

ent provided that if it was not closed by December 31, 2007, either party
could termingte the transaction.

Withii} a couple months of the merger being signed, Genesco’s quarterly earnings
were falling dignificanty short of projections and were some of the lowest in 10 years. By
early Scp:itcnﬁner 2007, the deal had stalled after Genesco obtained sharcholder approval of
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the merg;erlg and demanded a closing; whereas UBS refused to proceed, demanding more
infommtioréi abbut the decline in earnings.

Gaﬂescg;: filed this lawsuit on September 24, 2007, for the Court to order Fimish Line
and UBS téa: cldse the deal before the December 31, 2007 termination date.

F:msh Tine and UBS asserted a contract and two tort defenses to closing the merger.
The contxa%dt difense is related to paragraph 3.1(a) of the Merger Agreement which excuses
closing .thej deal if a Material Adverse Effect (“MAE”) has occurred. The tort defenses are
that Genésétdd Jdommitted securities fraud and fraudnlently induced Finish Line to cntgr info

the deal by% notprowdmg material information concerning Genesco’s May performance and

wpdated pzzréje@ﬁons:to: Finish Line prior to the signing of the Merger Agreement.

In siéqti[bn 9.9 of the Merger Agreement the parties acknowledge that faitore of the
merger to iéloé;e will tesult in immediate and irreparable harm and unquantifiable damage.
The rt:mé(iijr _th:cy stipulate is specific performance. Enforcing that stipulation of the parties, |
the Courtgoonim&;n&cd a speedy trial on December 10 and ending Decémber 18, 2007, to
decide w]:éetheér Genesco was entitled to have the merger closed, or if Finish Line and UBS,
were enﬁtiléd 1o rescission or have their performance excused due to Genesco’s fraud, and/or,
due to the ocdurrence of an MAE.

After gonsidering the proof and argument of counsel, the Court finds that Genesco has

proven thiat all conditions in the Merger Agreement to closing have been met; Finish Line
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and UBS have

i .
failed to prove that Genesco fraudulently induced Finish Line to enter info the

coiltraét‘ (;1' rthathnréco éonnnitted securities fraud, Finish Line and UBS havé also failed

to demonétggrate
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[ the. existence of an MAE under section 3.1(a) of the Merger Agreement to

nce hecause the Court concludes that Genesco fits within exception/carve-

hel MIAE provision.

refore ORDERED that the Court declares that all conditions to the Merger

e been met. The Court declares that Finish Line has breached the Merger

¢ b} naot blosing and declares that Finish Line is not entitled to invoke the

3007 termination procedures of Section 8 of the Merger Agreement. The
2 bt Finish Line shafl specifically perform the terfs of the Merger -
Fchfdi;xg' that it shall close the merger pursuant to section’ 1.2 of the Merger -

:.'sh;::di: use its reasonable best efforts to take all actions to conswmmate the :

merger as Erequcd by section 6.4(d) of the Merger Agreement, and it shall use its reasonable

best afﬁj)ﬁ's‘ £0
from the !;i"rm
mcrgcd-eilﬁty

filed by UBS

:;obiaiﬁ:ﬁnancﬁng as per section 6.8(a) of the Merger Agréement, Excepted -

lisions of this Order and Memorandum are issues as to the solvency of the

| That issue is reserved for determination by a New York Courtina lawsuit

v °d
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The gﬁndings of fact and conclusions of law on which the Court bases its decision
hurt begins with findings of core facts which provide a main thoroughfare

nts, Then, the Court turns to detailed findings of fact and conclusions of law

Tach of the three defenses asserted by Finish Line and UBS and the remedy

Ormance.

Findings of Fact

[ is  retailer of shoes, bats and apparel. If was founded in the 1920's and

2,000_retail stores. Its net sales for 2006! were close to $1.5 billion. Iis

e exceeded $121 million. Its banners include Journeys, Hat World, and
f;i‘p]flyz Genesco’s senior management team is led by Hal Pennington (CEO},
esident and COO), Fim Gulmi (CFO) and Jim Estepa (Senior Vice President
argest bamzer, Journeys). |

ine is an Indianapolis based spacmlty retailer of athlehic hfcstyle and outdoor

ppare,i. Yt was staried in 1976. Beginning as an athletic Finish Line specialty

t the franchise rights for Athlete’s Foot. In the mid-1970's when athletic

footwca;r;b%éqme fashionable, Finish Line grew the business and went public. Itoperates 800 |

stores, a chain

of Finish Line athletic apparel stores and ManAlive, a retailer offering men

1i{‘]:;rc»

hout tl;us memorandum, for ease of reference, the Court refers to the calendar -

year even: though many of the exhibits state the dates in terms of Genesco’s fiscal year.

Genesco’ éﬁsT

&

50 "d

al year ‘08 is calendar year 2007.
4

86:81 iGDE L2 280 EZLG-28B-519 RES HILSYW ONY MH3N3



and wome;:u:'f s tirand clothing and accessories. Finish Line’s 2007 revenues were $1.3 billion,

with ope

fing ingome of $57 million. Finish Line’s only competitor is Foot Locker. The

latter has fourlto five times the revenue of Finish Line.

Fm!ish Line’s president, Mr, Alan Cohen, testified that in the last two years Finish

Line’s opafr,atiqn income has declined, the company is not growing, and business has not been

going w;:i;l, T4 October of 2006, Finish Line retained UBS and lawyers Gibson, Duon &

Crutcher and began exploring strategic alternatives. Finish Line considered a merger with

Foot Ldbl%e_r But never seriously pursued it because of the downturn i the athletic wear |

industry.

In "che spring of 2007, Alan Cohen saw a press release that Foot Locker was making

a hostile n!iové:‘on Genesco. Foot Locker had offered to purchase Genesco and Genesco had

refused.

Mr. Coben _testified that because Finish Line and Genesco_ are not primary

competitdrs, he was interested in Genesco. The companies have différent products and -

customer jb_ésc;s. Accordingly, if combined, the companies would rcsult/ih a $3 billion entity

with Maﬁﬁ}ijge (Finish Line’s “hip bop” banner), Finish Line’s athletic banner, and the

diversity of Genesco’s Journey’s, Journey’s Kids, Underground Station, Johnsion & Murphy

and Hat World. With a greater scale of the combined company, theré would be growth

potential and diversity of different concepts. The combined company would have more

strengﬂi with vendors, landiords and REITs. Mr. Cantrell, a retail expert presented by

80 "d
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Genesco, ffestified fo the cotmter-cyclical nature of the combined businesses because of this

diversity whi¢h would provide more flexibility and strength in withstanding fashion trends.

In!Aptil of 2007, Foot Locker made a $46 per share offer to buy Géneéco which was

rejected by Genesco. Just prior to that time Genesco had retained Goldman Sachs in March

of 2007_&)__;—‘;3:@1017& strategic alternatives preparatory to Foot Locker’s interest.

On thé sameé day of the announcement of the Foot Locker $46 per share offer, Alan .

Cohen of Finish Line contacted Bob Dennis about Finish Line’s interest in Genesco. Several

days I@tﬁfm UBS, on hehalf of Finish Line, contacted David Friedland, of Goldman Sachs,
i

stating Fiinigh_;Lipéfs serious interest in acquiring Genesco. In addition to Foot Locker and
|

Finish Life,

there were also six private equity firms interested in acquiring Genesco.

Tq pravide information to potential purchasers, Genesco established an électronic data

room. 'Diav‘i'cg Friedland of Goldman Sachs supervised the data room and due diligence

v

process for Genesco, From his testimony, the Court finds that the data ropm contained

information dn Genesco for prospective purchasers. Geldman Sachs worked with Genesco

to initially pdpulate the site with information Genesco was willing to post. After initially

i

populaﬁnég'fﬁé site, bityers would send questions and requests to Goldman Sachs who would

take fhenfil to

dither posteid

Genesco. The response of Genesco was provided to Goldman Sachs who then

the jnformation in the data room, emailed the information tg the interested party |

or set up b cohference call.

{Gd
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A.;c?pl_;djuﬁog fo receiving information in the data room was signing a confidentiality
and stand s‘;’u}l agreement (P5).2 One was signed by Finish Line on May 7. From May 17 to

the Sigﬂiﬂé of the Merger Agreement, Finish Line had access to the data room.

The} Cd%ﬁ&éﬁﬁé]it‘y Agreemnent (P5) which Finish Line signed contained a provision
that neithei:r Fitish Line nor its representatives UBS and Dunn & Phelps were entitled to rely
upon the aicc iracy or completeness of information provided by Genesco and that neither
G'enesco;n}c)g;i § reptesentatives were liable for any action or inaction taken by Finish Line

in reliancel on fhe information uniess it was specified in the Merger Agreement.

Thd M

rger Agreement, as well, addressed reliance. Section 3.24 provides that
“neither P’m 1f nor Merger Sub have relied upon or otherwise been induced by, any other
EXpress ariim lied representation or warranty with respect to the Company or with respect
fo any mform Jion provided to or made available to Parent or Merger Sub in connection with
the tmn?‘z?i‘%ﬂﬁmf. contemplated hereunder.” Finally, section 9.1 of the Merger Agreement
provided that the parties made no “other representations or warranties and hereby disclaims
any other %epr_«;samziﬁéns or warranties” made by the companies or their agents.

Fbciat'LE?cl%ér #id not sign the Confidentiality Agreement and, therefore, did nothave

access to the dlecironic data room.

“Reéferénces fo“P___ 7D ,"or“TE___” are references identifying an exhibit
admitted into evidence af trial.

E TR 7
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On ngmz;g, 2007, Foot Locker made a $51 per share offer. It was rejected by
(Genesco o May 29, 2007. Finish Line offered $54 per share on June 11. Tt was rejected by
| Genescow;ﬁx.a;co;ﬁiéﬁoffer of $55 on June 12. On June 13, Finish Line made its best and

.final offer of $5,4.50_p§;r share, which was accepted by Genesco. The parties sighed their

Merger Agreement (P1) on June 17, 2007.

In, addjtm to the foregoing findings, the Court finds from the testimony of senior
mana,gemejnt of Genesco, David Friedland of Goldman Sachs, Alan Cohen of FinishLineand

Mr. kal%er of UBS that the following motivations of the parties were preSeit in negotiating -
1 ' .
the provisions{of the Merger Agreement:

1. | . Fwas.critical to Genesco that the deal not be contingent on financing,
The merger was structured as a cash deal so that it would guickly and
f/ith more certainty close. Bob Dennis, president and COO of Genesco,
sxplained that Genesco did not want the damage and harm that would

' result from a merger that did not close or one that was delayed.

 Genesco, Genesco insisted that Finish Line obtain a solvency opinion
bn whether it could assume the debt that would be required to fund the

|
|

2. EI’haI Finish Line was smaller in terms of number of stores than
|

: 'mcrger.. Mr. Friedland testified that UBS’s presence as the lender
| _ lssuaged Genesco’s concern as well. :

3, | .. [Finish Line’s primary concern was that it might lose out to Foot Locker
or one of the private equity firms in the bidding for Genesco. The -
 iCount finds that on June § when Mr. Friedland communicated to Mr.
 [Winkler of UBS that it was time for Finish Line to make an offer, Mr.
TWinkler’s main concern was that Finish Line would lose the bidding.

4., ;Fiﬁisi:l;ine’s primary motivation in pursuing the merger was diversity,
. |synergies resulting from reduced costs, and the opportinities for
{growth. '
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Aftl:r the Merger Agreement was signed, in a July 10, 2007 call from Genesco seniot

. - i RN
management i
i

by §4.7 ﬁxiillioi

 Yinish Line, the latter was told that Genesco had missed ifs June projections

), May results were also provided at that time, showing a $2.1 million miss

| . . . .
from projections. By Aungust, Genesco’s May market gnidance of 30 cents per share failed

to reach those
On

pressed for cll

Genesco’s pet
This lawsuit §
Sn@vseq

and obtaited
its actual M&}
Genesco senic
on track W1ﬂ1
UBS asse;'tnd
the M@Ig%ﬂr-ﬁ

detriment of ]

-3

results; actual results were 0 cents per share.

Sepiember 17,2007, Genesco shareholders voted to approve the merger. Genesco

bsing_the merger. UBS delayed and requested information on the drop in

formance, asserting its concern that a Material Adverse Effect had occurred.

bllowed.
went fo the filing of the lawsuit, Finish Line and UBS interviewed witnesses

Lroduction of emails from which they concluded that Genesco had concealed

results and revised projections prior to Finish Line signing the merger while

 management and Goldman Sachs assured Finish Line and UBS that May was

its '.pr-bj'éctions, The concealment and false representations, Finish Line and

fraudulently induced them to proceed with the Merger Agr‘c_;cment. Then, after

\greement was signed, Genesco continued to distort its performance to the

- inish Line and UBS by providing false guidance to the market in an August

30, 2007 Zconﬁer@née, call by attributing 13 Q23 disappointing results pri{narily to a delayed

.y

ey |

June, Julir, ar

* yefers to “Quarter.” (Genesco’s Q1 is February, March; April; Q2 1s May,"

1d s0 on.

ol-d
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tax holidzfy arld back fo school date and by stating that its August sales were positive when

more rece;nt re;su]nt‘s_rgircaled them to be negafive.

Wﬂth'

fespect to Genesco’s financial and sales performance, the proof at trial -

esta‘bhshe;i at they declined in May 2007 and have not been mitigated, or offset by

&igniﬁqgn@;@ﬁb@djg in the rest of the year:

.|~ 1Genesco missedits projections for the first quarter: Februaiy was down
0 BL7 million and April was down $1.2 million. Genesco was down
| B4% in same store sales in its first quarter. Prior to the merger Finish .
|
?

. [Line was told this by its advisor Dunn & Phelps. Average selhng ptice
_declined 3.4% in Q1.

2. IGenesco continued to miss its projections for 2007: the May miss was
1 I$2 71 million; the Jume miss was $4.7 million. Q3 was Projected at
[$23.6 million; it came in at $13.6 million—a decline of $10 million.

3.1 TE31 depicts a 61% decline in earnings for Q2 and Q3 com'pared to the
previpus year. 54% for combined Q1, Q2 and Q3.

4, Tn2006, Genescomissed its projections significantly in May, missed its
"1 Iprojections in six months and yet had a banner year based on Q4 gains.

5. } " 2067, however, has not seen & rebound like there was in 2006.
| Compurative store sales in 2007 have continued to decline: July was
1 Jdown, 5-6%. November (first month of the fourth quarter) was down
1 Ty 4 2%, Sales in the week before Christmas were disappointing.
6_:.5 |Bétween June 11 and June 15, senior management at Genesco

" Tconcfuded that because of a delay in return to school and tax free
holidays in two states, performance projections for Genesco in Q2
_ {(May, June, July) would shift to Q3 (August, September, Ootober) and
there would be a net effect such that decreased performance, in Q2
‘wonld net out in Q3 when sales from back to school and tax holiday
_days blt That net, however, did not occur. The back to school and tax
" [effect was later calculated to be only 8 cents per share. The balance

. Isheet effect was $261,000 to $300,000. Tn hindsight, back to school

L 10
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“and tax holidays delay did not come close to accounting for the decline
in Q2. ‘Total Q2 decline of earnings per share of 30 cents only 8 ccnts
ceounted for the back to school and tax free delay.

. 2007 are the lowest in 10 years.

7.1 prert Deetz’ graph (TE 29) depicts that operating income losses inQz

8. | Brofessor Weil’s graph (TE16) show EBITDA in 2007 is in the low

| range for Genesco’s 10-year history.

Alongsade: Genesco’s decline in performanca and only a few weeks after the Merger
Agreement wak signed, the credit markets felt thc effects from a number of defaults in sub-
prime moﬁigages. UBS was hit particularly hard. It sustained a $3.44 billion loss in Q3—its
first quart%r loks after O straight years of profitability. This loss was atiributable to losses
sustained ﬁy aUBS hedge fund heavily invested in subprime mortgage backed securities as
well as lc'is*?scsifiiﬂBS *s fixed income securities. UBS’s CEQ was terminated. UBS hashad
to. boxrdi}v% frofn foreign investors to raise $11.5 billion It has admiited that the Finish -
Linc!{}eﬁaéscb deal is now a huge losing proposition for UBS. Emails obtained by Genesco
n discqyei;fy, uncovered that UBS in the fall of 2007 was attempting to put pressure on

|
(enesco tc?)‘ ;gp;eggqaﬁ; the price of the deal.

In addl on 10 the foregoing findings of fact, the Court shall provide an overview of

the expe:titestt_ix_mny that was presented. Seven expert witnesses testified at trial:

Ly

Professor Roman Weil, Ph.D., a professor of economics and accoumting
5t the Graduate School of Business at the University of Chicago,
| Testified that Genesco has not suffered a material adverse effect and, if
ko, it is not out of proportion to its peers in the footwear industry. He
further testified that the addition of the May operating report to the total |

1t
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~ mix of ;information Finish Line had when it signed the Merger
_ Agreement would not have significantly altered the mix. Dr. Weil
 based these opinions on his analyses of Genesco’s hxstonca’l data
~ khowing growth over time but, instead of uniform growth depzct:mg
¥hat lows such as the coment one in 2007 are to be expected (TE16).

2,1 Mr. Cantrell, a consultant for retail companies who worked in retaﬂ for
" D6 years and served as the President and Director of Payless Shoe
1 Btores testified that the merger, despite Genesco’s declines in 2007, still
. ; hasstrategic value for Finish Line in the areas identified by, Fm}Sh Line
! when. it entered into the merger. He also testified tha’_t__ Gen;sco 8
. Hdeclines are due to broad economic conditions such as higher gas, food
| lnd eating oil prices, pressure in the housing and mortgage industry and
- | onsumer credit issues. He testified that Genesco’s declines are not
|

Tdisproportionately worse than its competitors (TE25; P369, 370, 371). -

3.1 'Professor Saunders, a professor at NYU for 30 years and a Ph.D.
| |graduate of the London School of Economics, who specializes in risk

. imanagement and credit risk, and who has worked for the Federal
_ " IRegerve, the Controller of Washington and the Internationl Monetary

[Fund, analyzed markets after June 17, 2007, o determine UBS's
" leconomic circumstances in relation to finding the Merger. Agramnent
[He testified that inaccurate rating of subprime mortgages resulted in a
u _"ﬂlght to the safe haven of government treasury investmerifs. The cost
lof borrowing increased. The rise in submortgage rates resulted in
: 'foreclosures and defaults which affected the value of the subprime

b mortgages and caused mortgage bank securities to fall. This turmoil in
~ lthe credit marksts has made it very hard for UBS to syndma.tc and so it
" Thas had to reintermediate loans on its balance sheet. UBS 15 now left
|with loans as assets on the cost side but there is a higher cost to doing
" Tthe deals and with these Joans there have io be equity holdings: In its
. [form 6K filed with the SEC on October 30, 2007 (P378), UBS
. |announced to the public an overall profit. A few weeks later it
i |announced a full loss and that it would write down US subprime
- Iholdings by $10 billion. This is UBS’s first quarter loss in 9 years.
" " 1p381 documents that UBS has had to borrow from foreign lenders; it
... +had to raise $11.5 billion.

;o " With respect to the merger in issue, when the $1.5 billion of
P Fuus,h Line was committed to by UBS, these were fixed rates and they

12
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| . |were fair market transactions. But aﬁer June 2007, the spread has
" Twidep, the margins have become too low and so the deal was. no longer
|a good one for UBS. Professor Saunders stated that this deal has been
P dlsasu:ous to UBS, that 1t 1s a big loss to UBS.

4.|  |ProfessorHitschetich, alaw professor and former transactignal attorney
" ! " Twho specializes in drafting mergers and acquisitions, testified that -
application of industry custom of transactional attorneys in drafhng
‘merger agreements 1o the Merger Agreement in this case reveals that
‘Genesco had negotiating power. Genesco negotiated in section 3.24
~ [that the selier had no contractual duty under the Merger Agreement to
o provzde information nor did the selier have liability with respect.to
" |mformition that was not specified in the agreement. The buyer’s
‘remcdy for the seller not producing information was for the buyer to
[walk” away from the transaction, renegotiate price, or seek
representaﬁons in closing, for example, by stipulating a certain level of
EBI'IDA In section 4.6, Genesco was able to prevent financing from
* Theing a condition to closing. Genesco also negotiated a narrow MAE

~ lclause with a right to cure.

5.| [Mr. Bronner, an attorney and specialist in drafting mergers and
|7 jpequisitions and who bhas chaired and authored mumerous’ ABA
| publications on the subject, was offered by UBS as an egpert in the
" " Hield of drafting merger agreements, Applying drafling practices and
. standards of the industry to the Merger Agreement, Mr. Bronner
| TYesfiffed that the carve-out ofa material adverse effectunderthe Merger
E Agreement section 3.1(a)(B) excludes from the MAE, general
| keconomic conditions such as gas pnoes problems in the lending
' ndustry, but not intra-industry economic conditions such as change in
" Tashion trends or decline in the average selling price of footwear.

6. | Mz, Deetz, a principal in Chicago Partners, LLC, who is.a CPA and
S 'accredlted senior appraiser, offered by Finish Line, testified that the
- M&y operatmg results were material to the merger transactmn In TE
9 he demonstrated that the Q2 decline is the largest dollar dechnc in
perafmg income in 10 years. The new entity resulting from the merger
vill have significantly more debt than its competitors. The loss in
 Bperating income will make it difficult for the new entity to.achieve the
: :growfh Fimish Line sought in entering into the merger,

13
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7.1 | Mi. Rock, managing director of a consulting firm, a CPA and certified
[ fraud examiner, testified that the May operating repott was material and
" Tthat Genesco has suffered a material adverse effect. He further testified
‘that the MAE has had a disproportionately lower effect on Genesco
] [thani 1ts peers and is due to intra-industry conditions such ﬂaat the carve-
© U Tout o"f section 3.1(2)(B) of the MAE does not apply.

’{'J;m Cpurt now turns to the specific defenses raised by Finish Line and UBS.

Fraud

‘The fifiud allegations are that in June of 2007, prior to the June 17 signing of the

ngsco coricealed from Finish Line and UBS its May operating ‘report and its

and UBS %;1@' n, Gehesco senior management and the head of Goldman Sachs’ due diligence
team, Mr Friedlaiid, assured Finish Line and UBS that May and June represented &

tu;marounﬂ f \

Geresco and/or that May was on track.

_z’_Lsg to the latier oral representations, the Court dismisses those hased on credibility .
cl:eterrniiiai‘ti‘cin”s._ “The Court does not believe the Finish Line and UBS viéiﬁms?scs, Matgaret
) Shanlejz} Alan Cahenand Mr. Winkler, that Genesco seaior managementibi Goldman Sachs .‘
rcpreseﬁtt%dl'ﬂf;at Mdy and June were turnaround months or that May was on track with the
May 24 pir’pjg L’;ﬁéms‘. As to each of these alleged oral representations, the Court beiieVas
Qt:nesqq sécm';i:r ma;}qgcment and Goldman Sachs for the following reasons: .

1. ~ As to the June 5, 2007 call between Genesco and Dunn & Phelps in
' .whmh ‘Ms. Shanley says that Genesco represented that May and June

14 ' o
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| [would be turnaround months, there were many other witnesses to the
T féall and none corroborate Ms. Shanley’s recollection.

2.1 [Withrespectto the June 14, 2007 call between Mr. Gulmi, Mr. Dennis,.
P. J. Solomon representatives and Steven’s Schneider of Finish Line to
~” bbiain information for a fairness opinion to be issued by P, J Solomon
ffor?mlsh Line, the latter took extensive notes of the conversation and
these do not contain notations of a representation by Genesco that the
month of May was on frack, in line with its projections or a rcquest for
"1 7 May gperating vesults.

Mr. Winkler claims that Dayid Friedland tepresented that Genesco did
‘ot prepare monthly projections. This testimony is inconsistent with
" Hata that was existing in the data room containing monthly projections.
Therefore, it makes no sengse that Mr. Friedland would make such a
" Fepresentation since it was patently contradicted by existing data.

4, | " "M Winkler claims that on June 6, Mr. Friedland told Mr. Winkler, in
© _ fiscussing the decline in May same store sales, that May was on track
a3 well as telling this to My, Winkier again on June 8. The Court finds
' ﬂ:\at 1\711' Fned]and did not have the May actual numbers at the tlnﬁlﬁ of
~ these ™ conversations. Accordingly, if Mr. Friedland made . these
1epresentations, they were not false.

. MtIWinkler olaims that Mr. Friedland told him that the May 8 trial
. balance was not available when it was. The Court finds that at the time -
" that Mit.. Friedland and Mr. Winkler had this conversation, the trial
" balance had not been provided to Mr. Friedland.
In addifion to the foregoing specific reasons for dismissing the claims of alleged oral
represer_ita’;tidnfi, the Court observed Mr. Gulmi, Mr. Permington, Mr. Dennis and Mr.
Friedland to Be believable in their testimony on these points; Mr. Winkler was not.

Accordingly, the Court finds that senior management at Genesco and Mr. Friedland did not
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make c;ra:l re]

actual '_aiuj;ﬁﬁé

‘Whers

respect to the|

presentations about May and June performance being on track in the face of _

1s in May showing a sharp decline.

: the claims of pre-merger fraud become more difficult to analyze are with |

claim of concealment. The difficulty is in mapping out emails 1o identify who

knew whﬁ and when.

A ftﬁ.f .
Goldman% Sad

Fault i§ with T

investigate Gg

~

3 detajled analysis of the facts and the law, the Court finds that Genesco and

ths did not frandulently conceal information. Instead, the Court finds that the

inish’Line’s advisor, UBS and its agents, whom Finish Line was relying on to

enesco.  These advisors, the Court finds, asked for the May actual numbers |

before the mumbers had been finalized and a May trial balance was prepared. At that point,

with iﬁsfﬁféﬁi@ﬁh}efrék;uest, Finish Line’s advisors were required by both the law and the |

parties’ agree
for informatis

the May ‘i:nal 1

ment to renew the request for the May numbers. Despite ongoing lists by UBS
on dnd résponses by Genesco and Goldman Sachs, UBS never asked again for |

balance. It failed to make such a renewed request despite several opporfunities

to do so. ,U'il@er thése cirouwmstances, where Finish Line/UBS had the means at its disposal

for obtaiting
agrecmé:ﬁts T

Genesco and:

the mformation it now claitms was concealed, neither the law nor the parties’
Equired Genesco or Goldman Sachs to voluntarily provide the information.

Goldman Sachs were allowed by law and their agreement not o provide the

Bl v w W W e

May acmalnqmigers Finish Line, then, signed the Merger Agreement at its own peril.
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Tﬂe C

timing of reguests by UBS and Dunn & Phelps for actual May results and receipt of the
aotusl MayF456TE b Genesco and Goldman Sachs as well as the rales/procedure the parties .

dgreed mmﬂy@spieot to requesting information. This analysis is tedioys but because of its .

importanée tq

l'i

! the Court’s decision, that analysis is detailed as follows.

As early as May 2007, Finish Line knew that there was a 34% operatmg

declme in Genesco’s performance for Q1 2007 (Fcbruary, March,
"TApHD). The decline was reported by Dunn & Phelps and reported to
" "Finish Line that there was a deterjoration in Genesco’s “operating
Tperformance in the year-to-date March FY “08 period of all segments
I except ‘for licensed brands and Johnston and Murphy compaxed to the
year-to-date March FY ‘07 period.” Subsequent to this report, Dunn &
[Phelps was not instructed by Finish Line to examine any financial
" linformation for the May fiscal month. Dunn & Phelps’ financial due
~ [diligence cutoff was May 5, 2007.

Alongside the Dunn & Phelps report was information posted in the data

" foom’of a decline in Genesco’s same store sales for May as compared
ffo the, previous May,

" IMeanwhile at the due diligence level, Tequests were being made by Mr.
. Raskin and his UBS team to Mr. Downen and his Goldman Sachs team . .

for monthly financial numbers. It is not clear from the emails between

" Theése two whether the request for quarterly numbers was for calendar

‘yaar 2007/fiscal year 2008 well as calendar year 2008/fiscal year 2009

“and beyond. As to the latter, it is undisputed that Genesco does not

‘ ‘generate prospective monthly financial statements, mdthatprospecnvc
. ‘monﬁﬂy financial statements do not exist and could not.have been
' furned over in response fo the requesi.

_If, however, UBS and Goldman Sachs also wcre saek:ng

' "prcducnon of quartery financial reports for 2007, the record establishes

- thaf [)y June 1, 2007 (D48) that UBS recognized that these were not

2
1
—

Being voluntanly provided, “Tt sounds like GS/Genesco are unwﬂlmg

10 provide monthly financials. Is that accurate?” and it would have 1o
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- |7 press Goldman Sachs to produce these: “Please let Craig kaow exactly
¢ Twhat the communication has been so that he can contact Gs if
. Inece§sary (D48).”

4. | Accordingly, by June 7, 2007, UBS had requested a May tmal balance

. | for the Duff and Phelps due diligence (D89). The Court finds that
[Genesco did not have its trial balance at the time of the request from
. |UBS on June 7,2007. A later email by Goldman Sachs confirmed that
A the response to UBS’s June 7 request for the trial balance is that it was
" | [not provided because it did not exist at the time (P164).

5.0 ]At the same time UBS in due diligence was requesting the May
 |operidting report from Goldman Sachs, there was an indication by June
© 7 76,2007 (D86) in the rank, mid-management that the actual numbers for
) 'May ‘would vary from the projections. Mr. Gulmi noted to Mr.
i :Pennmgton and Mr. Dennis that there was a drop in average selling
- 177 Tprice from May to April (D74).

6.! [Coming up from the salcs division were the actual May results. .
1 |Genesce’s sales manager, Mr. Hstepa, employed at Genesco for 27
' Yyeats and the creator of Genesco’s largest banner, testified about the
'process Genesco uses 1o make its monthly projections, The Court
| leredits his testimony. Atmonth end Mr. Estepa’s team has a 7:30 staff
S ’meeﬁng on that Monday, His team analyzcs numbers received from the
" Btorés. Tuesday receipts and margin reductions are made and his
a 'operanonal people look at the selling costs fo determine the cost effect,
" [The cafalogue and web sales are evaluated and then costs pertaining {0
. buch things as employee meetings are taken into account: On
T ‘Wednesday or Thursday evening Tim Bexter, vice president of ﬁnance,
| mmeets with Mr. Estepa to review the results and then put. it in the
L "computer and send to senior management at Genesco, Mr. Estepa
" Yesfified fhat he had never been instructed or told that monthly
" projections had to hit a certain number, He testified that the  projections
" re baséd on numbers that come from the bottom up. The: May 2007
teporf followed this same procedure as did the June 2007 report,

on Friday, June 8, Mr. Gulmi received the actual May numbers., As is
" his rf:gular practice, Mr. Gulmi took the May results home to analyze

""" thein over the weekend. The May results were not known to Goldman
.. Bachslon June 8. -
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 Also on Jume 8, Mr. Friedland of Goldman Sachs told Mr.

R :"Wmlilcr at UBS to put a number on the table to purchase Genesco. Mr.

i IWinKler’s state of mind, as he testified to at trial, was that he believed
. |from Mr. Friedland’s statement that Genesco might receive another

T Toffer from a private equity firm and Finish Line would not bc able 10

R Tacuire Genesco. :

8.1 [OnMonday, June 11, 2007, Mr. Gulmi documented with ahandwntten

© T Yealonlation that he realized there had been a $2.1 million miss in the
Tmionth 6f May from the projections that had been made (D98). Onthat
i 'day Mr Gulmi sent the actual May numbers to Mr. Denms and Mr. |
* i [pennngton (D97).

9.1"" TThe Court finds that Genesco's management (Mr. Gulmi, Mr.
.’Pcnmngton and Mr. Dennis) and mid-management (D102) recognized
B '_"byMonday, June 11, 2007, that there was a sharp decling in earnings
© lin May and a miss from projections of more than was expected The
' Court also finds that they were surprised by the miss. The Court finds
. |that Mr, Gulmni proceeded to try to identify the causes. On that same
"I " |day, Finish Line made a $54 per share offer to acquire Genesco.

10, [The next day, Tuesday, June 12, 2007, Mr. Johnson at Genesco, who
[works at Mr. Gulmi’s direction, proceeded to post the May trial balance
lin the data room. He then received instructions from Mr. Gulmi not to
" 1d650, 'Also, on June 12, Goldman Sachs was notified by Mr. Gulmi
. jabout the sharp decline in May performance. Goldman Sachs linked
" "lthe May decline with UBS’s June 7 request for the May trial balance in
" Tan_email and concluded that Goldman Sachs had no obhgahon to .
i _pr_qy;jig:_ the trial balance but that it was up to UBS to request if again -
L (P164)., On that same day, outstanding due diligence requests of UBS
- hwere “summarized and listed (P33); the May trial balance was not on
'_UBS”’S summearized list of outstanding due diligence obligations. Nor
was the trial balance requested in a subsequent summarized list of

_ ‘__put;g,te_u;;_img due diligence requests (P161 and P162).

11 [MF Friedland testified that oni Wednesday, June 13, 2007, Finish
| [Line/UBS stated that its due diligence was substantially complete. On

. Tithat day negotianons continued with Genesco rejecting $54 1 pet share,
" Tmaking a $55 counteroffer and Finish Line offering $54.50. During
" [this same time, Mr. Gulmi was investigating the reason for the May
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{decline. He found that only $1 million of the loss was attributable to
e sales The other million had to do with setling up a reserve and other
i :RQIJSEIGS related reasons. Of the $1 million sales decline, he concluded .
' that the miss was due to a later tax holiday in key states and back to
Tschool date than the previous year. By June 15, 2007, Mr. Gulmi
‘f'conc"luded that there would be a shift, due fo timing of thcse sales

| events, of increased sales to Q3. He concluded that the shift from Q2
"o Q3 would net out with no effect on annual projections (P32, P1 71).
" TMIE. Gilini reported his conclusions to Goldman Sachs (D127).

. TMI. Gulmi and Goldman Sachs agreed on June 15 that Mr. Pennington

In'sho}
& May frial b

available; Tk

the time the information was not available, Then, four days later, simultaneous to Finish

Line gk

its Tirgt offer to acquire Genesco, senior management at Genesco realized that

| should ‘call Finish Line to discuss the May numbers and Genesco’s
| determination that the numbers had no effect for the year but merely

required a shift in projections from the second quarter to the third

| quarfer, Mr. Pennington, however, did not mention the May numbers
.. [inbis felephone conversation with Mr. Cohen, Mr. Cohen has testified
" Tthat Mr ‘Pennington said in the June 15 telephone conversation, in
‘ ."'addmon to mentioning the shift in quarters due to back to school sales
] and taxes, that the May numbers were in line with their projections.
| Thé Court does not credit this testimony by Mz, Cohen; the Courf finds
" [that Mr. Penmington did not make that statement. o so conclpding, the
| Court observes that notes made by Mr. Pennington with respect to the

‘telephone call do not contain such a notation. Addmonally, the Court

Ibelieves Mr, Pennington when he denies that statement,

Additionally, Genesco revised its projections, after receiving the actual

. [Maynimbers, on June 15. These revised projections were notprovided
" Tto UBS or Finish Line.
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't form, then, the Court finds that the foregoing sequence of events reveals that
Slance had beén requested by Fish Line/UBS prior to the information being |

at request was not placed on the parties list of due diligence items because at



there Was a sharp decline in May earnings from what was anticipated. Gépésc{) did not know

the reason fof

to Finish [-ing

closed ou?,‘ on

balance"b:g provided. ' Further, during the negotiations, Genesco, aftcr;_i‘ecéiﬁring the May
. [TOVEE S ek

the decline. The negotiating process continued and Genesco did not provide
S the May actual results. Also, during the negoﬁaticﬁé due Ldjﬁgcnce was

une 13, 2007, without Finish Line or UBS having requested _thai the May trial =

sictual ﬁﬁri;ib“e 5, Teviséd its projections after the parties have agreed to thé merger but before

it is sighﬁd,'aii_x&'"(}éﬁésco did not provide the change in projections to Finish Line/UBS.

Without h:a.viﬂg seen the May actual results and the revised projections, mesh Line signed .

the Merger Af

With re

fraud by Hot p

sreement on June 17, 2007,

spect 6 these foregoing events, the legal issue is whether Genesco committed

foviding the May actual results and/or the revised projections pﬁor to Finish

Line signing the meger. In deciding this issue the Court has analyzed two soutees: (1) the

parties’ contracts and due diligence procedure and (2) Tennessee and an_alugeﬁs state law.

Key to

deciding the fraud claim are provisions in the parties’ agreements that Finish .

Line and 1Is aflviots could not hold Genesco liable except for information specified by

Finish Liné'in’

the followdng

Agreement:

|
?'1'1

4:

fhe Metger Agreement that it was relying on. This agrcmient is :‘containcd in
pmwswns of the May 7 confidentiality agreement and the Tune 17 Merger .

age 4 of the Confidentiality Agreement (P5)—Although the Company,
yas endeavored to include in the Evaluation Material information
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t'which it believes to be relevant for the purpose of your EVestiganang
you understand that such information is provided “as is” and neither the
) ‘:Company nor any of its representatives have made or make any

) ;ﬂz‘epresentahon or warranty, express or implied, as to the agenracy or
| completeness of the Evaluation Material and that nothing contained in

any discussion between the Company ot any of its directors, ofﬁcers
‘"femponees agents or any other representatives or its advisors and you
"ot ahy of your representatives shall be deemed to constitute a
' :mprescntanon or warranty. You agree that neither the Company nor its
" Trepresentatives or advisors shall have any liability to you or any of your
Trepresentatives resulting from the use or content of the Evaluation
TMaterial or from any action taken or any inaction occumng in reliance
. Tonthe ‘Bvaluation Matetial, except as may be included in any  definitive
" |agreement which provides for any fransaction between the Company or
: _'a:ny subsidiary thereof or its stockholder and you.

T L S

-~ ISection3.24 of the Merger Agreement—No Other Representations oz
: :Wa}mnh&s, Investigation by Parent. Parent and Merger Sub each
" |7 Jacknowledges and agrees that (a) it has had an opportunity to discuss
0 Jihe busmess of the Company and the Company Subsidiaries with the .
! management of the Company, (b) it has had reasonable access to (i) the
Tbooks and records of the Company an the Company Subsidiaries and
" (n")"ﬂw electronic dataroom maintained by the Company through Merrill
'Corporation for purposes of the transactions oontcmplated by this
'Agreemen’t (¢) it has been afforded the opportunity to ask. queshans of
‘anid receive answers from officers of the Company and (d) except for
 ithe répresentations and warranties contained in this Section 3, and any
‘ oemﬁcates delivered by the Company in connection with Closing,
 |neithér Parent nor Merger Sub have relied upon or otherwise been
linduded by, any other express or implied representation or warranty
' Twith “respect to the Company or with respect fo any information
'prowdcd to or made available to Parent or Merger Sub in connection
Iwith the transaction contemplated hereunder. Neither the Company nox
any other person will have or be subject to any hab:zhty or
! 11ndem:11ﬁcahon obligation to Parent, Merger Sub or any other person
B resulizmg from the distribution to Parent or Merger Sub, or Parent’s or
-7 IMerger Sub’s use of, any such information, inchuding any information,
. documents, projections, forecasts or other material made available to -
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"d

. [Pareft’ or Merger Sub in certain data tooms or management

| presentations in expectation of the transactions contemplated by this

" TAgicenient, unless any such information is expressly included in a
. _representaﬁon or wartanty contained in this Section 3 or . the .
- [cotresponding section of the Company Disclosure Schedule.

R . * ok

~ |Section 4.10 of the Merger Agreement— No Other Representations Or
" [Warranties. Except for the representations and warranties contained in
- ihis Seection 4, and any certificate delivered by Parent or Merger Sub in
| Joonnéciion with Closing, the Company acknowledges and agrees that
| Thoric of Parent, Merger Sub or any other person on behalf of Parent or

Merger Sub makes, nor has the Company relief upon or otherwise been .

“finduced by, any other express or implied representation or warranty

with | respect to Parent or Merger Sub or with respect 10 any other

|~ [paforfnation provided to or made available to the Company in
- Boiinection with the transactions contemplated hereunder. Except as

provided in Section 6.8, neither Parent, Merger Sub nor any other

' pérSon will have or be subject to any liability or indemmification
- pliliphtion to the Company or any other person resulting from the
“fistriBufion to the Company, or the Company’s use of, any such

mformauon, including any information, documents, projections,

s Tofecasts or other material made available to the Company in. certain
" Hata ¥ooms or management presentations in expectation of fhe

P X
H

raisactions contemplated in this Agreement, unless any such

~ information is expressly included in a representation or warranty

. confained in this Section 4 or in the corresponding section of the Parent
P ]“hs&losure Schedule,

L

Section 9.1  of the Merger Agreement—Entire Agreement. This

| Kgteetiént, together with the Company Disclosure Schedule and the

amnﬂ)wclosure Schedule and the documents and msmments refcrred

A greement among the parties with respect to the Merger and rélated

ransactions, and supersedes all prior agreements, written or oral,
finong the parties with respect thereto, other than the Conﬁdennahty

A greement which shall survive execution of this Agreement and shall
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‘terimnate in accordance with the provisions thereof, EACH PARTY .
[HERETO ' AGREES THAT, EXCEPT FOR . THE
"REPRESENTATIONSANDWARRANTIES CONTAINEDIN THIS
_ [AGREEMENT, NEITHER PARENT, MERGER SUR.NOR THE
"[COMPANY 'MAKES ANY OTHER REPRESENTATIONS OR
" TWARRANTIES, AND EACH HERERY DISCLAIMS ANY OTHER . . .
REPRESENTATIONS OR WARRANTIES MADE BY ITSELF OR
" JANY "OF ITS RESPECTIVE OFFICERS, DIRECTORS,
P *EMPLOYEES AGENTS, FINANCIAL AND LEGAL ADVISORS

. " TOR OTHER REPRESENTATIVES (OTHER THAN AS SET FORTH

PUINTHE  CONFIDENTIALITY AGREEMENT), WITHRESPECT TO
" | THE'EXECUTION AND DELIVERY OF THIS AGREEMENT OR

- |THE® MERGER, NOTWITHSTANDING THE DELIVERY OR

- " IDISCLOSURE TO THE OTHER OR THE OTHER’S

. " IREPRESENTATIVES OF ANY DOCUMENTATION OR OTHER

. INFORMATION WITH RESPECT TO ANY ONE OR_MORE OF
© | THE FOREGOING.,

Accordingly, under the terms of the parties’ contracts Finish Line’s snd UBS’s claims .
that a certamlevpiof monthly or quarterly EBITDA was critical to them in signing the .
Merger 'Aé:‘fégiﬁéﬁf ot that Genesco’s performance at the time of the sigin-iﬁg of the Mefgcr v
Agreemeuét wis on frack with projecﬁons or the information provided, is mot actionable,
II; addmon t’f) the parties® contracts is the procedure the parties established with
respect o ;11_153 "ij:!i__g_egq;. The testimony of David Friedland, head of the Goldman Sachs due
‘ diligenc§ t?amifq;:'(,}:el:l;esco, as well as emails prepared during due diiigenée,(e.g. D48, D53,
P33, P1‘61§,‘ P162, P164) establish that it was Finish Line/UBS's duty to specify the
informatiop it tieeded to teview. Genesco would then respond. If no response was provided .
or'an madeqigte ong Wwas provided, the obligation was on Finish Line/UBS to renew the .
request, 'Tlns procediire is demonstrated by emails D48 and D33 which. show that Finish
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Liner]}§ Tdcognized that the burden was on themn to press for information. Finish
Lin/UBS dil $6"45d would send to Goldman Sachs lists of due diligence it that had not’
been respondédf:_o at all, had not been sufficiently responded or for which Finish Line/UBS
sought an update.

“Accoiingly, in this case, when UBS requested the May trial balance on June 7, it was
© Aot av?ﬁliaﬁjéz:é;ﬁg Goldman Sachs told UBS this. Thereafter, Goldman Sachs internally .
dis cuséédj"ﬁni@ng ifs due diligence team (P164) whether UBS would ask again for the May |
trial balaxélcé,;geﬂ;c:ﬁ{lg the parties’ due diligence procedure that the burden Was on UB,S to
r'equesm;éjﬁfoﬁﬁ@ﬁ@n. In the days that follow, UBS did not ask for the May trial balance;
nor did UBS|consider its June 7 request for the May trial balance an outstanding request
because that May frial balance is not contained on UBS’s list of outstanding due diligence .
 ftems (233, PY6L. PT62)

Thcca”"mbm{mm, then, of the parties agreements and due diligence procedure prevent
Genesco from being liable for withholding the May trial balance and the numbers that

undexlie the June 15 revised projections.

In addmo@ to the parties’ agreements and due diligence procedure, Tennessee law also
provides that {Genesco is not liable for withholding the information contained in the May trial

balance.
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"Aigeneral prificiple of Tennessee law is that if “means of knowledge are at hand and
equally a%vé.il able to both parties, the injured party must show that he has availed himself of
the méans of jriformation existing at the time of the transaction before he will be heard to say.
that he was deceived by the misrepresentations of the other party.” Solomon v. First
American Notional Bank of Nashville, 774 8.W.2d 935, 943 (Tenn. App. 1989).

Inithe|Soloron case, a guarantor was not permitied to rescind a guaranty allegedly
qontaﬁ;jr’fg a dollar amount she had not agreed to where the guarantor was 2 ijtcrate person
who fiiled tgread The guaranty,

Simildily in’ Allied Sound, Inc. v. Neely, 58 S.W.3d 119 (Tenn. App. 2001) the court
dsmissed a fraud claim whers a plaintiff asserted that he was deceived about a condition in -
a lease're%gluifﬁlg,a letter of credit:

Plaintiff had the means to obtain the information needed and discovery any

'_"ffaud lfhehad simply asked Century for a copy of the actual leage agrcement :

or:inguired as to what additional dochmentation was required by Century .
before] contmmng the performance. While Link asserts that he had never been

| 'mvo]ved in'a édse transaction before, he was an experienced business petson,

) and on tbis record is charged with knowing there were contingencies to be met

by a fertain dafe in comnection with the lease. Where m,formatlon is

reasonabiy discovered, and here where the plaintiff was invited to inquire, it

cannof clann reasonable reliance upon a misrepresentation.

Id. at 123,

In heﬂgnf these cases, the courts refused to find fraud where the party had the means .
to obtain the ififormiation the party claims was concealed from it. With respect.to the Merger
' Agreement injissue, the record is clear that Finish Line/UBS had the means to obtain the May .
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trial balance.|

UBS and Goldman Sachs acknowledged this in the emails (D48, D53, P164).

[

The faultgis Wi

F ixfzallgf, there is the case of Hord v. Environmental Research Institute. of Michigan,

ith Finish Line’s advisor UBS for not requesting the h:fotgéniaﬁé:;.

463 Mich. 399, 617 N.W.2d 543 (2000). Although not a Tenncssee case, it is nevertheless

persuasive be¢

© cases that ﬂler

mentions the ]

information, 1

holding that
- financial ipfdf’
that the plaints

Inthe iy

dvajlab]

hlﬂiﬂlu

inguiry

upd;atec

463 Mich. 412,

Lause the decision applies the same principles discussed above in the Tennessee ..
£ isn6 fraud where a party has the means to obtain the infoﬁ;léﬁo;l. This Court —
Michigan case because it discusses silent fraud and failure to provide updated
he precise allegations in this case. Dispositive to the ,Michigan .court, in .
he failure to provide updated information was not fraudulent,: was that the
iniation already provided clearly identified its date and there was no evidence
ffs made any request for updated financial data in particular:

istant case, the 1999 operating summary was the most recent document
& 1A that format. 1t clearly identified the times for which the financial
tioh was provided. There was no evidence that the plaintiff made any

about the financial condition of the company in general or requested
‘financial data in particular.

This;‘C@i{m concludes, then, that Genesco and Goldman Sachs had"mﬁ dﬁty by law o

provide the Maj
is not ligble fof

The forgg

Y 11'1a1 balance and revised projections to Finish Line/UBS and that Genesco
Fii}‘is}fLine/UBS’s reliance on information that was not current

gomng conclusion renders it unnecessary for the Court to rﬁake findings and

conclusion of 1aw with respect to the materiality of the May results. Those resulis, however,
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and their matgriality are one component of and to some extent overlap with the analysis of
~ Finish Ciné/UBS’s MAE defense. Accordingly, the Court shall go on at this juncture to state
its findings with respect to some of the aspects of the materiality of the May results:

1. |The Coiut finds that neither Genesco’s senior management nor David |
- IPriedland of Goldman Sachs had an intent to deceive or defraud in not
. iproviding the actual results for May. The claims of Genesco’s senior
" Imanagement and David Friedland that they honestly believed that the
© [May results would not change the projections for the year are credited
by the Court for three reasons. Fitst, the amount of sales attributable
. to Iatr;:r back to school a:nd tax free holidays could not be qua;uttﬁed n
' 1t would ha:ve been difficult to draw inferences about Genesco S
|performance for the third quarter or the year from the May nurbers.
~ [Thirdly, the previous year, Genesco had experienced alow May buthad
" Tabaniner year overall due to a high Q4.

2. [The Court does not believe and docs not credit as a matter of law Finish
h [Life’s claim that the May results were material. Finish Line has
_ assertcd that because the deal was highly leveraged, the shmp declme
" Tin May 'in EBITDA would have halted Finish Line from entering into
Ithe Merger Agreement. As amaiter of law, the Court rejects this claim
Ibecause Finish Line did not specify a certain level of EBITDA asa’
Teondition 1o closing. Additionally, Section 4.6 of “the Merger
' TAgréement provides, “For avoidance of doubt, it shall nof be a
1 concﬁ’uon to Closmg for Parent or Merger Sub to obtain the Fmancmg o
" Inot find that productlon of the May results would have caused Finish
I Lme not 1o sign the Merger Agreement. Finish Line had determined
*" Tthat acquiring Genesco was the answer to its declines. In the face of
. |the Dunn & Phelps report to Finish Line in May of & 34% decline in
o Cre:nesco in Q1, Finish Line nevertheless continued to pursue the
o um_erger _The Court finds that Finish Line was primarily focused on '
" Tacquiring Genesco and beating out Foot Locker and the private equity
~ |firms. This motivation along with the fact that May is traditionally a
] Iaw month from which inferences about, future performance ca:nnot be
e draWn cstabllsh that the May results were not material.
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3.0 " | There was not enough data and a track record in May to detenmne that
T Tan MAE was oceurting.
W;x.th respect to the claim of securities fraud, the Court adopts and incorporates its

foregoihg fifldings of fact and conclusions of law in dismissing that claim as well.

| _cha.ng

Material Adverse Effect

erjthe tétins of section 7.2(a) of the Merger Agreement a prerequisite for Genesco _

Pedific performance is to demonstrate the ahsence of a Material Adverse Effect. -

, or ;:ffz;ct that, individually or in the aggregate, is matena;{ly adverse to
Iness, condition (financial or otherwise), assets, Habilities or results of

ratjons of the Company and the Company Subsidiaries, taken as a whole;
fided, Hiowever, that none of the following shall constitute, or shall be
idered in’ determnining whether there has occurred, and no event,

cifeunjstance, change or effect resulting from or arising out of any of the
following "shall constitute, a Company Material Adverse Effect: (A) the
annouficement of the execution of this Agreement or the pendency of
conswimmation of the Merger (including the threatened or actual impact on
relationships of the Company and the Company Subsidiaries with customers,

s, suppliers, distributors, landlords or employees (including the
threatehed or actual termination, suspension, modification o redugtion of such
telatioh hlps)), (B) changes in the national or world cconomy or ﬁnanc1al
tharkets a3 a Whole or changes in general economic conditions that affect the
mdustt&@s i which the Company and the Company Subsidiaries conduct their
busma;s so long as such changes or conditions do not adversely affect the
CDHXPCHJY and the Company Subsidiaries, taken as a whole, in a matanally
dmpmporﬁonate manner relative to other stmilarly situated participants in the
- industries ormarkets in which they operate; (C) any change in applicable Law,
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rule of regulation or GAAT or interpretation thereof after the date hereof SO . .

" long as such changes do not adVersely affect the Company and the Company
o Subm i aries, taken as a whole, in a materially disproportionate manner relative

t0'othe siniilarly situated parttclpants in the industries or markety in which = _

'thrf:y 'éi‘éfc '(D) the failure, in and of itself, of the Company to meet any
pu’blm ’cd or mtemally prepared estimates of revermes, earnings or other
finandial | pmJefcuons performance measures or operating statistics; provided,
'EQWeVer tﬁét the facts and circumstances underlying any such failure may,
‘cxcep! as may be provided in subsection (A), (B), (C), (E), (F) and (G),of this
defimition, be considered in determining whether a Company Material Adverse
Bifect has occurred; (E) a decline in the price, or a change in the trading
‘ _mlume of the Company Common Stock on the New York Stock Exchange
(“NYSE”) or the Chicago Stock Exchange (“CHX™); (F) compliance withthe
" terins of anH talgng any action required by, this Agreement, or taking or not
'takmg any ‘actions at the request of, or with the consent of, Parent; and (G) acts
or ¢ o:msszons of Parent or Merger Sub after the date of this Agreement (other

ﬂ:zm ag

Th 8

,uons or omissions specifically contemplated by this Agreement).

tiGfi $ection 3.1(a) provides that Genesco shall be in good standing under state

and federal lajws.

The parties” positions are that Genesco asserts that its performance in May and

contmumg ﬁnoughﬁzﬂ{)? is a short term decline in performance in line with its history of

" “blips e

thiif 10 MAE has occurred. Moreover Genesco assexts that the decline in .

performarice are die to general economic conditions such as high gas prices, housing and

miortgage i85ues, and consumer debt, or changes in projections which come within the

“Carve-Guls” I §8ction 3.1(a)(B) and (D). Finish Line and UBS assert that an MAE has

occurred e%nd_g]iaat“it:dt?es not fit within one of the carve-outs. They also assert that because .

of the securitigs investigation of Genesco by federal authorities an MAR has occusred.
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_;hS'}{Efg“;;atl 10-11 the Court stated its findings with respect to Gengsco’s 2007 decline |
in pwﬁrf;:@@d Those statistics have been sliced and diced, configured and récon,ﬁgum_d by
thepartzes aiig theft experts in a variety of ways. There is, though, the Court finds, one fact _
that is :@St:abliifs;_hé‘_d By 'the greater weight and preponderance of the evidence from all of the
éompéﬁﬁig“é;tfél?éé"_s; and tHat fact is dispositive of the MAE issue: Genesco’s decline in
ge'rfom@aég@; i1 2007 is due to general economic conditions such as higher gasoline, heating

oil and food Prices, housing and mortgage issues, and increased consumer debt loads. This

fact i_s esmb}shed by the expert testimony of Mr. Cantrell, the empirical oiisetvaﬁbns of
- Genesco’s "Si_@iikii‘ Vice President of Journeys, Mr. Estepa, and the éﬁﬁén:tcéfinionjr of
Professor Saunders concerning UBS’s 2007 decline in perforinance.

Wﬂh rgspect to the testimony of Mr. Cantrell, the Court attaches great weight to it. .

| (f_)f all thie exp

erts who testified, Mr. Cantrell is the one who had, in addition 1o academic or
professiondl deriification and expertise, actual retail experience. For 26 years, Mr, Cantrell |
was eniployed in the retail industry. He served as president and director of a retail footwear
 compaiiy PaylesiShaé Stores.

TE25 1<, an Fﬁqﬁrpt fromMr. Canufcll’s report identifying general economic conditions
a"s thg §§u§é ﬁ:Sr dec]mss in Genesco’s sales in 2007. The report contain—._-s é_qﬁota:tiiqn‘fr'om
aSepteiibei’ 2007 presentation by Finish Line to equity investors citing thé;e;ﬁ#croéconoﬁﬁc ..
conditiozls; on tonsumer spending, He also quotes other footwear retailets, industry analysts .

* and journalist§ who tite these same macroeconomic conditions as causing weaker earnings, -
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Finish Line arid UBS’s challenge to Mr. Cantrell was through the testimony of its .

experts Mr, Rock and Mr. Bronner. Mr. Rock testified and graphed (TE31) that retail sales
" wereup 3;.5%;3:_{ Q2 and Q3. He also testified that Mr, Cantrell and Genesco had identified .
causes such a3 fashion trends and a decline in average selling price of footwear as being
" résponisible fgr the 2007 Gemesco decline. These causes, Mt. Rock festified, are intra- .
industxy c:ondmons Mr. Bronner testified, per industry custom in draifl:ing merger.
 agreements, that Thé provisions of section 3.1(a)(B), as written, do not include in the MAE
| carve-out'intr-inidusiry conditions but only general economic conditions.
Asi 16 this dispute, Mr. Cantrell’s retail experience, the Court concludes, carries the

day ds el 8§ the bieadth of sources he identifies, both in and outside of the footwear |

industry. ’I‘he

sales and earn

‘Court concludes from Mr. Canirell’s testimony that the decline in Genesco’s

ings in 2007 is due to general economic conditions.

b

B’oisTg""MrL: Cantrell’s opinion is testimony from Mz. Esiepa, the Senior Vice

President i;)f Journeys a}t Genesco, who analyzes sales data from Genesco’s stores and meets
- with Genéscols sales ‘personnel. His empirical impression is that higher gas prices and
consumer ‘debj probléms have caused consumers to spend less,
Finslly, UBS’s performance in 2007 and the reasons for that decline testified toiby .‘
Professor Siirfidéts and detailed above establish that there arc significant adjustments in the
" housing and rjottgage and credit industries which are having a ripple effect on consumer
spending and ¢reating general economic conditions.
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" Theproot, the Court finds, preponderates that Genesco’s declines in 2007.are due to..
general eoom)rmo cowditions, not intra~industry conditions.

“Th& offier condition of the MAE carve-out 3,1(a)(B) is that Genesco’s decline must_
notbe disproportionate to others in its industry. Again, due to his retail experié.nce, the Court
credits Mr Qinqgi}’s{analysis on this point over Mr. Rock. Additionally, the Court does not -
place Weight pn Mz, Rock’s findings because he included teen footwear retailers in the peer
group that helanalyzed. That inclusion, the Court finds, skewed the results. Only a part of .
Gcnesco’s business, 50 to 60%, is due to Journeys, a teen footwear line. Teen retaﬂérs, then,
 included i the Peer group askew the results. Also Mr. Rock inchuded in his analysis -
- Geneseo’s Underground Station which skewed the results downward. . The proof at trial -
| estabhshedthat Finish Line knew before signing the merger of issues with Underground .
Station, such that its' performance shonld be excluded from Genesco’s performance in -
analyzitig peéts. The Court, therefore, adopts Mr. Cantrell’s conclusion that Genesco’s

~ decline in'performanct is due to general economic conditions and is not disproportionate to .

its peers in the industry.

Haviig conchided that Genesco fits within one of the MAE carve-outs, it is 1ot -
necessaty for the Cdutt to decide whether an MAE has occurred. The Court, nevertheless,
' includesits MAE tmalysis for completeness, On the issue of whether Genesco has sustained

an MAE, the Qourt Tinds its has for several reasons.
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_The (ourt begins with the essential elements of an MAE as provided in the parties’.

Merger Agres

Genesco (1)

“adverse,” af

gitient. Thosé are a change to the assets, labilities or result of operations at.
akén'as a whole, that is (2) material and (3) adverse, The words “material,”

hd “as a whole” in the text plainly convey that the change in the target

compatty’s business thust be significant, Common sense considerations such as the duration

of the Change

PuIpose oF
identified and
. dnc.v. Tyson,
2005 De. Ch,

Energy{dcaﬂ

WL 193326

B.A. P. 200(

:, the measuré of the change and whether the change relates to an essential
irpises the parties sought to achieve by entering into the merger have been

F'examined by courts in deciding whether an MAE has ocourred. See, e.g. IBP, |

Foods, Inc., 789 A.2d 14 (De. Ch. 2001); Frontier Oil Carp. v Holly Corp., .
'LEXIS57 (Del. Ch. Apr. 29, 2005); Esplanade Oil & Gas, Inc. v. Templeton .
je Corp., 889 F.24 621 (5th Cir, 1989); Raskin v. Birmingham Steel Corp., 1990

Del, Ch. Ct. Dec. 4, 1990); In re Digital Resource, LLC, 246 B.R. 357 (8th Cir. .

), Pdn Am Corp. v. Delta Airlines, Inc., 175 BR. 428 (SD.N.Y. 1994).

- Corollary to these considerations by courts is that n deciding whether a business change is |

significant a

circumstance;
Withrs

- performance,

‘courf must not do in a vacuum but with reference to the context and .
; of the merger.
sspect 10 the measure or quantification of the change in Genesco’s earnings and _

[t Court finds that that change has been material. The parties and their _

~ experts have depicted Genesco’s performance and earnings for 2007 in a vatiety of ways and _

methods, ‘Cui

ting through all of these different spins is that the May loss in earnings is one
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of the Iowest
an offset or |
earnings in 1

With 1

Strine in Tys5q

May, Ju;ufs ‘deg

in 10 years, and that, as 2007 comes to a conclusion, there has not been, so far,

initigation of the Q2 and Q3 declines to remove 2007 as one of the lowest.

D years.
espect to duration, the parties have lached onto the statement by Chancelior .
n that a “blip” in earnings does not constitute an MAE, arguing (Genesco) the

clirie is just a blip as opposed to (Finish Line/UBS), the contiming results of

Genes¢o’s loWer pérformance than last year and previous years reveal that it isnot a “blip.“

This Couj.‘t Ly

es a sbx_fcewhat different analysis derived from a point made by UBS from the _

- text of the Megrger Agréement.

Since

'M&tcn i

7.2(b) provides:

¢ date ' of this Agreement, there shall not have occurred. a Company
i) Adverse Effect with tespect to the Company and the Company
aries] considered as a whole, that has not been cured prior ;to the

;ahon Dﬂtﬂ [emphasis added].

The Teriniﬁam
of a provigicn

- an MAE by D

this merper an

on Date'is December 31,2007, Accordingly, as argued by | UBS, the inclusion

il the Merger Agreement that Genesco has the opporiunit§ to aftémpt to cure

pcembet 31, 2007, is an acknowledgment by the parties that in the confext of

'MAE &an occur in three or four months.

Takingithi

" the Court furth

this teéxt of the Merger Agreement and its dwrational implicéiiéns .into amoﬁnt,

of réasons that the facts in this case are that Genesco’s sales and earnings have

not stayed at the low May, June levels and have increased but have not done so at a level or

ik
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pace t0 offset the cgeclme in May or June to remove 2007, so far, as one of the lowest )fears
in Genesco’s ten Year performance. The Court concludes that in the context of what the .
parties acknowlédge in the Merger Agreement could be a durationally significant time, the _

changes in Ggnesco’s performance are of sufficient durational significance to be considered

i determining #Whéthet an MAE as defined under the Merger Agrecment has occurred.

Finally, there is the consideration of whether the change in issue affects the essential
purposes the aItles sought to achieve by entering into merger. The Court finds that Finish
Line had long-term strategic goals in entering into the merger such as diversification,
synergiés frdm Teduced costs and opportunity for growth. The merger benefits of
diversificatioh and synergies from reduced costs remain intact and provide the same
complement fo Firish Line’s business despite & decline in Genesco’s carnings. For this

reason, Genefico argues, that the 2007 decline in earnings does not relate to an essential

purposé thé Paifiel sought to achieve in the merger agreement and therefore does not

constitifte ah MAE, The Court rejects this argument. It ignores some of the context and

dircumstarices o the travisaction. -

~ Fust, Genesco’s weak performance in Q2 and Q3, the testimony of Mr. Deetz |
establishes, résults m less money being available, after paying financing, to grow the merged |
company. Sefondly, while it is true that the proof establishes that the most important part
of the mierger(io Fiitish Line were the long-term strategic goals mentioned above, the proof

established that a highly leveraged deal with 100% financing was the vehicle required 10
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accomplish f
is mads e
cannot be sai
The retoid re

garnings, was

X
I

iis lofig-term strategy. That financing was not an essential part of the merger )

by sé;\{t%):al provisions in the Merger Agreement includin;g section 4.6, but it |

d that financing was incidental fo the merger. Financing had a second tier role.

vedléd that the Genesco part of the merged business, in light of its historical

‘planhed by Finish Line to contribute 70% to payment of the financing, The .

scline in earnings affects this second tier concern of the merger. Accordingly, .

whiether the change in Genesco’s eamings has been material, the Courttakes into .

ine degree, that (Genesco’s decline in earnings affects the ability of the merged

éntity {6 pay 1ts finanting and have money left over to grow the company.

‘Tdtéil’ii
Agreeﬂ‘ieiﬁi«%@

perfortiance;

ag up the foregoing, the Court finds that a secondary purpose of the Merger

paying the financing costs—has been affected by the change in Genesco's

the nieasurable change in eamings—one of the lowest in 10 years—to generate .

cash to pay the fibaticing and grow the company is a significant change, and that the change .

in Genesco’s

therefore, con

Finally

a class action

parnings from May 2007 to the present is durationally significant. The Coust,

icludes that an MAE has occurred.

, theré is the claim that an investigation of Genesco for securities violations and

lawsuit filed in federal court in Nashville constitute an MAE. This claim

relatqs o anAugustH?:(}, 2007 conference call to provide information to the market, in which

- (Genesco’s Ser

ot imnagement stated that (1) low Q2 performance was due primarily to the
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shift from Q2 fo Q3 of sales resulting from a later back to school and tax fru:ae: holiday and -
(2) August sales weit positive. Sl

As to the.ﬁﬁstéstatement about the Q2/Q3 shift, Finish Line and UBS assert that Q2 .
performance|was so low that Genesco knew by Augnst 2007 that the performange wés not .
attributable to the shift.

As 1o the statéinent that August performance was positive, the facts are that the first
three Weeks BF Augiist performance were positive but that on the Thursday the call was™
made, that wgek’s performance was negative and would have a negative effect on the month.,
The proof establishes, the Court finds, through the testimony of M. Pennington and Mr.
Estepa that thg sales numbers for Tuesday and Wednesday prior to the call and then Thursday ‘
of the call were not final and official and, therefore, were not included in stating August .
_ tesults. Becalise Genesco made it clear in its call that it was only analyzing sales to date and .
~ that the numbers for that week were not final, official numbers, the Court concludes that .
Genesco had good reason to exclude the unofficial nambers from its analysis and that the call
was not fraudulent.

Additipnally, the Court diSmissés this claim adopting Genesco’s argument in its trial

brief atp, 57:

Before any federal investigation can be materially adverse to Genesco 8
busmcf s, there fust first be a finding that fraud has, in fact, ocgurred. See
Umte States v. Morton Salt Co., 338 U.S. 632, 642-43 (1950) (a grand jury
Cati ifvestigate merely on suspicion that the law is being violated, or even just
it Wants assurance that it is not.”); see also Expert Report of Paul
Sc{éécman Dec. 5, 2007, at 4 4 (GTB 31 8»19) (“The issuance of a subpoena,
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by itslf, does not give rise to an inference of wrongdoing.”™) The mere
anpouncement of an investigation that is a direct result of the

“counterclaims filed by the Defendants in this action cannot be the basis for a
MAC]

Specific Performance

Having dismissed the claims of Finish Line and UBS of fraud and the occurrence of

an MAE to extuse ﬂléir performance of or to rescind the Merger Agrcmieni, lastly the Court .

must détermige if Genesco is entitled to the remedy of specific performance to require Finish

Line to ¢lose the'merger. That closing, the Court concludes, is approplji:a:te as a matter of

equity.

' Wﬂi‘ﬁ?ﬁéﬁtﬁt@ ;_'spcaiﬁc performance, Tennessee law provides ﬁve con('iiﬁt.ins which -
must be met'b‘ﬁfpfe the remedy is available. Justice Koch succinctly identified tﬁ0se in his | :
dissent i ﬂ:le (ou:rt of Appeals decision Colonial Funeral Home, Inc. v. Gilmére, .1.994 WL
52 1254‘_3’: *8(Tenn“App 1994). Three of those conditions ave at i&suejn.ﬂﬁ;-: case:. there -

st be"'f}o GthEra’cIEquate legal remedy available, New River Lumber Co. v. Ténnéésee Ry., —

136 Tenitt. 661]'671,7191'S.W. 334, 338 (1916); the contract must be free from suspicion of

fraud, Shz‘lpm‘rh& v. Quinn, 597 S)W.2d 728, 730 (Tenn, 1979); and speciﬂg;.‘p‘c‘ar_f(_mnance will

‘not be enforcgd if thé contract is harsh, inequitable or oppressive, Miliea':_' v. Resha, 820

5.W.2d 357, 360 (Tenn. 1991).
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The tastiffiny éstablished that Genesco’s business has been irreparably harmed as a
fesult of the stalled merger. Genesco’s business is in a state of limbo. Uncertainty has’
negatively affecied 1ts stock price, vendor relationships, employee morale, public perception, |
and virtually every otiher aspect of its business during the pendency of the merger and this_
litigation, Diieto fesfrictions that the Merger Agreement imposes on ifs activities pending
closing, it hag been unable to open new stores, make significant capital expenditures, and
otherwisé engage in ordinary business activities that would be inconsistent with Finish Line’s .
plan for Gendsco bt that would be necessary ot desirable for an independent Genesco. For .
éxample, Genesco had planned to open a west coast distribution facility that would have
reduced the Jead fime to Genesco’s stores on the West Coast and otherwise improve
Genesco’s west coast inventory management, affecting inventory and sales in ifs stores, In
reliance on tHe merger and in consultation with Finish Line about its distribution capacity, .

Genesco has déferred its plans for this new facility because Finish Line’s own distribution _

capacify'jﬁrd ]

d have made the new facility unnecessary. Purther, Genesco has invested |
substantial fifnds, _mldlts employees have invested hours in preparing fo_r the planned
integration of the ‘gwo ‘companies, providing financial information, and complying with
onerous and detailed réqucsts for information and analysis from UBS and Finish Line. Those
efforts have diverted massive amounts of time from Genesco’s business. These facts proven f

at trial establish irreparable harm and that the payment of damages is not an adequate

remedy.
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‘The 135t two conditions—free from frand, and a harsh, inequitable or oppressive
result—shallibe considered together.

‘_ TheCam‘fEas decided as a matter of law that Genesco did not commit fraud. But .
equity probe§ deeper than the law and, even where frand is not present, equity will not_
enforce an agreement that is unconscientious or will work a hardship.

Génésto’s sharp dealings in not voluntarily providing the May actual results; distrust
- betweer the parties” maahagement teams generated by the lawsuit; and financial wegkness due
to the combifiation of Genesco’s 2007 lower earnings and the debt taken on to fund the
- merger have been identified by Finish Line as grounds for denying spegific petformance.

‘Thie Cénrt must be very careful in its analysis of Finish Line’s claim that Genesco, in
withholding the May results, acted unconscientiously, as Chancellor Strine in Abry Parters
V, LP. V. F&W Acgiisition LLC, 891 A.2d 1032, 1058 (Del. Ch. 2006) observed in .
commenting on the “morally tinged ruminations on the importance of deterring frand.” The
transaction in issue is not a handshake deal; it does not come within the Lonesome Dove .
f_roxitie"r stand.ards {Zf .giiéaling. The merger in this case was a highly negotiated uéngacﬁon,
with teams oflawycrs, _;advisors and handlers being paid enormous sums to orchestrate the
- procedure for obtiining information, the production of information, and the. use and. .
@iiabﬂity_o_f_ %gfd_i_‘i:ég@on. This milien is UBS’s home territory, UBS leﬁ_.advisiilg, Finish .
| Lhw. There ywas, f}m}_l, no inequality of bargaining power nor oppression. As Professor _

Hitscherich tebtified, the provisions contained in the Merger Agreement are standard. Under _
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these cireunistaices, the Court finds its does not offend the conscience to enforce .

perforifiancs Pf the Merger Agreement.

Astothe ﬁn%l_@onsideraﬁsn that enforcing the merger creates a conflicted, financially .

Wweak compan

Court has cd

y, thé Court has thought long and hard. In deciding to oféiéf the rﬁiergé:r,'_ the

ncluded that the merger has a reasonable chance of succeeding. In so -

concluding the Court credits the testimony of Mr. Estepa, the Senior Vice President of

- Genesco’s md
" business and 1

Alan Cohen o

pst Successful bapmer, Jowrneys, which represents 50 to 60% of Genesco’s
§ iinportant to the merged entity, Mr, Estepa testified about his réspéct forMr.

FFinish Line. Mr. Estepa testified about his determination to make the merger .

work and his gommitraent to its success. The Court also recalls that Mr. Schneider of Finish

Line ¢ould no

t'iden‘t’iﬁr any systemic problem with Genesco’s operation, and Mr, Cantrell’s

 téstimotly that the same synergies that caused Finish Line to propose t}ie 'mé;gcf, such as

© diversity of prodvict lies and customers, are still present. Finally, insoiveﬁcy prdof of the

combined jenm;fés was not provided to this Conrt. That issue has been reserved and carved

 out of this litigation"for the New York Court to decide. If the combined.companies would

result in an tmsolvent entity, the New York lawsuit by UBS will halt the merger. ;

 Alcotidifigly, fFotthe proof presented to1t, this Court concludes that the combined entity can

succeed. Spedific performance is not a futile, harsh result.

Ev’d

! - ELLEN HOBBS LYLE
A CHANCELLOR
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